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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,329 


UNITED STATES OF AMERICA, 
Appellee, 
v, 
LEONARD KLIEGMAN, 


Appellant. 


BRIEF FOR APPELLANT 


STATEMENT OF ISSUES PRESENTED 


1. Whether the District Judge informed the defendant of the 
nature of the charges sufficiently to conform with Rule 11 of the: 
Federal Rules of Criminal Procedure. 


>. Whether a failure to fully comply with the provisions of 
Rule 11 of the Federal Rules of Criminal Procedure as amended in 
1966 would constitute a deprivation of the defendant's constitutional 
nght of due process. 


i. 


3. Whether the District Judge made sufficient inquiry of the 
defendant to enable the Judge to determine whether the plea of 
guilty was knowingly and understandably made in conformity with 
the provisions of Rule 11 of the Federal Rules of Criminal Procedure. 


STATEMENT OF THE CASE 


‘On December 19. 1968. the defendant appeared in the United 
States District Court for the District of Columbia, having been 
informed a short time prior thereto that the government intended 
to file an information charging him with the commission of an 
offense which allegedly occurred in 1964. 


The genesis of the defendant’s problem had its commencement 
in the early part of 1965 when an investigation had been commenced 
relating to the possible violation of a United States Statute, and that 
from that time there was little or no contact made with the defendant 
relating to the alleged commission of a crime, however, his then 
counsel had contact with the United States Attorney’s office on two 
or three occasions but the defendant was under the impression that 
the matter had been dropped until a call from his counsel informed 
him of the necessity of appearing in court on December 19, 1968. 


' At the time of the defendant’s appearance before the Honorable 
June L. Green the defendant was requested to sign a waiver of indict- 
ment, which waiver was executed at the request of his counsel and 
the defendant entered a plea of guilty to Count One of the informa- 
tion charging the defendant with a violation of Title 18 U.S. Code 


sco 1343 (A. J). Prior to the taking of said plea there was pto- 
pounded to the defendant by the Deputy Clerk a number of Inter- 
rogatories (A. 2-4). The Court informed the defendant as to the 
maximum sentence provided for a violation of said Statute (A. ). 
but no inquiry was made by the Court relating to the circumstances 
surrounding the commission of the alleged crime, the transcript of 
the proceedings being completely devoid of any inquiry by the Court 
other than in informing the defendant of the maximum sentence. 
On March 14, 1968 the defendant appeared before the Honorable 
William B. Jones for sentencing, at which time the defendant was 
sentenced to serve not less than one nor more than three years. 


On May 20, 1969, defendant’s new counsel filed a motion seek- 
ing to vacate the judgment, sentence and plea of guilty asserting as a 
foundation for said motion that the plea of guilty was not voluntarily 
entered: that because of the delay and later resumption of prosecu- 
tion he had been denied effective assistance by all counsel represént- 


ing him; that he had been denied his right of due process of law and 
violation of Rule 11 of the Federal Rules of Criminal Procedure. 


This motion was argued before the Hon. William B. Jones on June 
24, 1969, at the termination of which hearing the Court denied the 
motion refusing to permit the defendant to withdraw his plea of | 
guilty, and this appeal followed. 


ARGUMENT 


The nucleus of defendant’s basis for error evolves around the 
provisions of Rule 11 of the Federal Rules of Criminal Procedure. 
It appears that the real purpose of adoption of the rule as stated in 
Kennedy y. United States, 397 F.2d 16; McCarthy vy. United States, 
394 U.S. 459; and Halliday v. United States, 37 L.W. 3419, is to 
make reasonably certain that before a Trial Court accepts a plea of 
guilty from a defendant that he is aware of all of the circumstances 


which!relate to a commission of the alleged crime. and that he under- 
standably enters such a plea after the Court has interrogated him as 
to the circumstances surrounding his alleged violation of the statute 
and makes the defendant aware of all the rights that he is waiv- 
ing as the result of such a plea. It is not sufficient to merely inform 
the defendant as to the maximum penalty involved and to interrogate 
the defendant as to whether his plea of guilty is made for no other 
reason than the fact that he is guilty, without the Court satisfying 
itself ‘that the defendant is fully aware of what elements must exist 
in order to constitute a violation of the statute to which the plea is 
made. 


A reading of the transcript of proceedings (A. 1-4) held on 
December 19. 1968 at which time the Court accepted a plea of guilty 
is completely devoid of any interrogation by the Court other than 
setting forth the maximum sentence involved under the statute. How 
can it be said from the Court’s interrogation that the Court could 
have determined that a factual basis existed for acceptance of the 
plea and that the defendant knowingly made such a plea, when the 
Court failed to inform the defendant of the nature of the offense for 
which he had been charged. and heard nothing from the defendant 
relating to his ability to understand the nature of his act. 


Prior to the acceptance of the plea the Court was informed by 
counsel for the government (A. 1) that the statute involved, Title 
18 U.S. Code Sec. 1343, was a violation known as wire fraud, in fact, 
a reading of the statute makes reference to frauds committed through 
the mail. Could the defendant be said to have knowingly and under- 
standably entered a plea of guilty to a statute which concerns a 
crime of which the Court was not informed? 


The United States Circuit Court of Appeals of the Sixth Cir- 
cuit-Kennedy v. United States 397 F.2d 16 in considering an issue 
such as the one now before the Court, stated: 


“The court should determine from all the circum- 
stances of the case whether the plea of guilty was in 
fact knowingly and voluntarily made.” 


In McCarthy v. United States, 394 U.S. 459, which is perhaps 
the leading case involving Rule 11, the court set forth certain rules 
which it felt were necessary for a full compliance under the provi- 
sions of Rule 11. As to due process it said: 


“if a defendant’s guilty plea is not equally volun- 
tary and knowing, it has been obtained in violation 
of due process and is therefore void.” 


and the Court went on to say: 


“Moreover. because a guilty plea is an admission of 
all the elements of a formal criminal charge, it cannot 
be truly voluntary unless the defendant processes an 
understanding of the law in relation to the facts.” 


In addition, the Court in discussing the responsibilities of the 
trial judge said: 


“Thus, in addition to directing the judge to inquire | 
into the defendant’s understanding of the nature of 
the charge and the consequences of his plea. Rule 11 
also requires the judge to satisfy himself that there is 
a factual basis for the plea. The judge must determine 
“that the conduct which the defendant admits consti- 
tutes the offense charged in the indictment or infor- 
mation or an offense included therein to which the 
defendant has pleaded guilty.” 


And the Court concluded: 


“Requiring this examination of the relation between; 
the law and the acts the defendant admits having com- 
mitted is designed to “protect a defendant who is in 
the position of pleading voluntarily with an understand- 


ing of the nature of the charge but without realizing 
that his conduct does not actually fall within the 
charge.” 

It is conceivable that were the defendant informed by the 
Court as to all of the circumstances surrounding the alleged com- 
mission of the crime. he would have elected to be tried rather 
than enter a plea of guilty. Would justice not be better served 
if the defendant were permitted to withdraw his plea of guilty 
and an opportunity be granted to have the defendant’s guilt de- 
termined on the merits rather than subject the defendant to impris- 
onment when uncertainty exists as to the voluntariness and under- 
standing’ of the defendant prior to the acceptance of the plea? 


The Court in Halliday vs. United States 37 L.W. 3419 in dis- 
cussing pleas accepted prior to the McCarthy decision said: 


“Thus if his plea was accepted prior to our deci- 
sion in McCarthy, he is not without a remedy to cor- 
rect constitutional defects in his consideration.” 


CONCLUSION 


For the foregoing reasons the order of the United States Dis- 
trict Court for the District of Columbia denying the defendant the 
right to’ withdraw his plea of guilty should be vacated and a new or- 
der issued permitting the defendant to withdraw his plea of guilty 
and stand trial on the merits of the case. 


Respectfully submitted, 


FRED C. SACKS 
1030-15th Street, N.W. 
Washington, D. C. 20005 


Attorney for Appellant 


App. | 


APPENDIX 


| 

MISS GARFIEL: Your Honor, the difficulty in this case is we 
haven’t got a waiver of indictment form. I keep forgetting that the 
Government is supposed to produce them and I don’t think anybody 
in our office really knows it either. | 

I have asked my secretary to try and find one and come up 
with it. 

I wonder if it would be possible to have the oral statement 
made by the defendant that he will waive indictment and then! have 
the form prepared a little later? | 

THE COURT: Very well. 

THE DEPUTY CLERK: United States versus Leonard Kliegman. 

MISS GARFIEL: It is criminal case No. 2113-68, Your Honor. 

The Government has filed an information charging Mr. Kliegman 
with violations of 18 U.S.C. Section 1343 and 2314. one count in 
violation of each statute. 


We understand that the defendant will waive the filing ofan in- 
dictment in this case. 
Is that correct? 


MR. LISH: That is correct. 

MISS GARFIEL: We understand that Mr. Kliegman will at [3] 
this time enter a plea of guilty to count one of the indictment and 
not guilty to count two—excuse me—of the information— —guilty to 
count one and not guilty to count two of the information. | 

The first count. Your Honor, charges the defendant with viola- 
tion of 18 U.S.C.. Section 1343, which is wire fraud. 

The information briefly states that Mr. Kliegman was in busi- 
ness at K and K Motor Sales, Inc. 

THE COURT: Your secretary has brought this. 

MISS GARFIEL: Excuse me, a moment, Your Honor. 

That K and K had an arrangement with Grady Motors Corpora- 
tion for selling cars for Grady and that Mr. Kliegman would make 
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false representations to Grady and to various lending institutions 
through Grady that various people had contracted to buy cars, 
whereas those people never heard of the cars involved and indeed 
Mr. Kliegman had arranged to sell the cars to some other person and 
conditional sales contracts were entered into and loans were obtained 
by means of the false representation. 

The jurisdictional basis for the violation of 1343 is that in pur- 
suance of this scheme to defraud Mr. Kliegman would make various 
phone ¢alls to Mr. William [4] Shector, who was working in the 
State of Maryland. for Grady Motors, and the phone calls would be 
made from the District to Maryland and various false representations 
would be made in the course of the phone calls. 

I have the forms which I am about to sign. 

MR. LISH: While we are waiting for that I would like to enter 
my appearance formally, and request that the defendant remain on 
his personal recognizance. The Government has agreed to that. 

MISS GARFIEL: We have, Your Honor. 

Your Honor, I wonder if the Marshal could sign as a witness. 

THE COURT: Yes. 

MISS GARFIEL: We have prepared the bond order which Mr. 
Kliegman has. That gives the address where he will be living. 

May the record reflect that the waiver of indictment has been 
signed by the defendant? 

THE COURT: It may so indicate. 

THE DEPUTY CLERK: Mr. Leonard Kliegman, do you know 
that you have the right to have your case presented before the Grand 
Jury to have an indictment returned and to have a trial by jury? 

THE DEFENDANT: Yes, Ma’am. 

{S] THE DEPUTY CLERK: Do you wish to waive that right? 

THE DEFENDANT: Yes, Ma’am. 

THE DEPUTY CLERK: Do you understand that you will have 
the assistance of counsel at the time of sentence if your plea is ac- 
cepted? 


App. 3 


THE DEFENDANT: Yes, Ma’am. 

THE DEPUTY CLERK: Has your plea of guilty been induced 
by any promises by anyone as to what sentence will be imposed by 
the Court? 

THE DEFENDANT: No. 

THE DEPUTY CLERK: Have you been threatened or coerced 
by anyone into entering a plea of guilty? 

THE DEFENDANT: No, Ma’am. 

THE DEPUTY CLERK: Have any promises of any kind been 
made to you by anyone to induce a plea of guilty? 

THE DEFENDANT: No, Ma’am. 


THE DEPUTY CLERK: Have you been advised as to the) max- 
imum sentence that may be imposed by the Court? 

THE DEFENDANT: Yes, Ma’am. 

THE COURT: The Court wishes to inform you that there is a 
maximum sentence of five years and that a fine may also be imposed. 


Do you understand that? 

[6] THE DEFENDANT: Yes. Ma’am. 

THE DEPUTY CLERK: Do you understand the consequences 
of entering a plea of guilty? 

THE DEFENDANT: Yes, Ma’am. 

THE DEPUTY CLERK: Are you entering a plea of guilty vol- 
untarily and of your own free will because you are guilty and for 
no other reason? 

THE DEFENDANT: Yes. Ma’am. 

THE DEPUTY CLERK: Have you discussed your plea fully 
with your attorney? 

THE DEFENDANT: Yes, Ma’am. 

THE DEPUTY CLERK: Are you completely satisfied with the 
services of your attorney? 

THE DEFENDANT: Yes, I am. 
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THE DEPUTY CLERK: Leonard Kliegman, in Criminal case 
No. 2113-68. in which you are charged with violation of Title 18, 
U.S. Code. Section 1343 in count one and Section 2314 in count 
two. how do you wish to plead as to count one of the indictment? 

THE DEFENDANT: Guilty. 

THE DEPUTY CLERK: As to count two of the indictment? 

THE DEFENDANT: Not guilty. 

MISS GARIEL: Of the information. 

THE DEPUTY CLERK: Excuse me. As to count one {7] of 
the information? 

THE DEFENDANT: Guilty. 

THE DEPUTY CLERK: And count two of the information? 

THE DEFENDANT: Not guilty. 

THE DEPUTY CLERK: The defendant has pled guilty to 
count one of the information and not guilty to count two of the 
information. 

THE COURT: Very well. 

MISS GARFIEL: Your Honor, we do not object to the defend- 
ant remaining on or being on personal recognizance pending sen- 
tence but I think the Court should warn him of the penalties should 
he fail to appear. 

THE COURT: Very well. 

In the event that you fail to live up to the terms of the bond 
which you have signed you may be sentenced to five years on that 
alone. for failure to live up to the terms you have agreed to. 

Do you understand that? 

THE DEFENDANT: Yes, I do. 

THE COURT: You must present yourself to the District Court 
at such times as you are required to. 

THE DEFENDANT: I shall do so. 
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In THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,328 


SANDOZ, INC. 
and 
MAURICE LESSIN, Appellants, 
v. 
EVELYN G. KAPLAN, Appellee. 


BRIEF FOR APPELLEE 


Counterstatement of Issue for Review 


Appellee contends that the question proffered by appel- 
lants concerning Local Rule 13 is not presented for decision, 
and that the only issue presented is whether upon the par- 
ticular facts in this case the District Court erred in finding 
no extraordinary grounds presented for invoking Rule 
60(b)(6) of the Federal Rules of Civil Procedure to set 
aside a dismissal four years after its entry. The text of 
the Rule is set forth in Appendix A, infra, p. 9. 


Statement of the Case 


This is an action commenced by appellants in 1964 alleg- 
ing that appellee breached an oral contract allegedly made 
between the parties in 1961. There was Answer by defend- 
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ant, discovery proceedings by defendant, and a pre-trial 
eall of the case on October 21, 1964 (see App. 17). There- 
after, on March 22, 1965 the clerk of the District Court duly 
mailed to the parties the ‘‘First notice under Rule 13”’ (see 
App. 17-18) giving the one month warning that the suit 
would be dismissed under Rule 13 unless action was taken 
to prosecute the claim as provided in Rule 11(d). No fur- 
ther action having been taken, on April 26, 1965 the clerk 
entered a dismissal of the action as of April 22, 1965 (App. 
17. 19). Notice of that dismissal was duly mailed to the 
parties, as indicated by the notation ‘‘ (N)°? on the clerk’s 
docket (see App. 14, 17). 

Four years later, on April 7, 1969, plaintiffs filed a motion 
to vacate the dismissal of their suit, asserting that they had 
not received either the warning or the dismissal notice in 
1965. In the intervening years, with knowledge of the dis- 
missal of the action and the statute of limitations having 
run, defendant had made no effort to preserve or secure 
relevant evidence; when she closed her real estate business 
in 1966 many of her records were lost or destroyed beyond 
possibility of recovery (App. 23-24). On April 15, 1969 
defendant filed an Opposition to the motion to vacate (App. 
14-15), asserting that it was the plaintiffs’ obligation to keep 
current on the status of their case, showing that notice of 
the dismissal was duly mailed to their counsel in 1965, and 
that reinstatement would prejudice her rights as she had 
not after 1965 taken steps ‘‘to preserve and prepare evi- 
dence... .”” 

Plaintiffs’ motion came on for hearing on May 20, 1969 
before District Judge Corcoran (see Appendix B, infra, 
pp. 10-16). The Court made clear to their counsel that his 
complete failure to keep current with the status of the case 
in the four years since its dismissal could be excused only 
by some extraordinary showing, and that no such showing 
had been made. In that respect the Court indicated its 
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familiarity (see infra, p. 14) with the provisions of FRCP 
Rule 60(b), which permits the setting aside of a judgment 
within a year of its entry for ‘mistake, inadvertence, sur- 
prise, or excusable neglect,’’ and even at a later time for 
‘Cany other reason justifying relief . . .”” 

Plaintiffs’ counsel having filed an affidavit on the day of 
the hearing on their motion, the matter was taken under 
advisement (see App. 3, 19) and by leave of court defendant 
filed a Supplemental Memorandum and Affidavit on May 23, 
1969 (App. 20-24). On May 29, 1969 the District Court 
entered an Order denying the motion to vacate the 1965 
dismissal of the action (App. 24). 

We urge in the Argument that the only issue presented 
is whether it was an abuse of discretion for the District 
Court to decline to invoke the extraordinary relief provision 
of Rule 60(b) (6) and reinstate the action four years after 
its dismissal, when plaintiffs had simply neglected during 


that period to make any examination into the status of their 
suit and defendant’s relevant records had meanwhile been 
lost or destroyed. 


ARGUMENT 


I. The Question Proffered by Appellants Is Not in Fact 
Presented for Review. 


Appellants’ central contention is that the Court below 
denied their motion ‘‘solely on the automatic operation of 
Local Rule 13” (Brief, p. 2), and that it committed error 
when it ‘exercised no discretion, but ruled that local rule 
13 was binding and that he had no diseretion”’ (Brief, p. 4). 
Appellants cite nothing for their contention that the District 
Court ‘‘refused to exercise any discretion announcing that 
Rule 13 operated automatically’’ (Brief, p. 3), stating that 
the Court's ruling ‘was not reported as it took place in 
chambers”’ (Brief, p. 2). 


+ 


While it is true that the hearing on appellants’ motion 
was held in chambers (because no courtroom was then avail- 
able), it was in fact officially reported and appears infra, 
at pp. 10-16. And the transcript makes clear that far 
from any automatic application of Rule 13, the District 
Court exercised its sound discretion in refusing to invoke 
the provisions of FRCP Rule 60(b)(6) because he found 
no showing of good cause for such relief. Thus, concerning 
plaintiffs’ four year failure to keep current with their own 
case the Court said ‘‘Give me some good reason why you 
didn’t find out what was going on,”’ and that “J don’t think 
you have got a right to assume that [the case was awaiting 
trial] for a period of four years’’ (infra, p. 13). Then, 
after hearing from defendant, the Court again responded 
to plaintiffs’ plea of excusable neglect to keep current with 
the case: “I am afraid I cannot grant your motion. You have 
got to show me something better than that, Mr. Willcher”’ 
(infra, p. 14). And as concerns the provision of Rule 
60(b)(6) permitting relief in unusual circumstances, the 
Court stated (id.): ‘What is the extraordinary showing? 
That is what I don’t get. I asked him why he brings it in now 
and he says, well, I just assumed it was on the calendar. That 
is not extraordinary showing.” Concerning counsel’s plea 
that he had been ‘‘tied up in personal litigation’’ the Court 
stated ‘‘I don’t think that is enough to get you under Rule 
60(b)(6), Mr. Willcher’’ (infra, p. 14; emphasis supplied). 

In sum, the transcript reflects that the Court below in no 
sense deemed itself precluded by Local Rule 13 from taking 
corrective action, but recognized its authority under Rule 
60 to set aside the 1965 dismissal if there were an extraor- 
dinary showing to support even belated corrective action. 
The District Court gave no automatic or binding effect to 
the local rule, but did recognize its discretionary authority 
to grant relief under Rule 60(b) (6). Accordingly, the ques- 
tion appellants ask this Court to answer is simply not pre- 
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sented.’ And, as we show in the remainder of the Argument, 
under the circumstances presented the Court quite properly 
declined to invoke the extraordinary relief provision of Rule 
60(b) (6). 


IL Under the Circumstances of This Case the District 
Court Was Well Within Its Discretion in Declining 
to Invoke the Extraordinary Relief Provision of 
Rule 60(b) (6). 

The District Court correctly declined to find any extra- 
ordinary circumstances calling for relief under Rule 
60(b)(6) four years after the dismissal of this action. 
Such relief is inapplicable here, because i) the plaintiffs’ 
plea of excusable neglect is one falling under Rule 60(b) (1) 
which cannot be asserted more than one year after the 
judgment, and ii) here there would be manifest prejudice 
to the defendant if Rule 60(b)(6) were invoked after the 
statute of limitations expired and her evidence was lost 
or destroyed. 

Appellants’ claimed ground for relief falls within the 
‘mistake, inadvertence, surprise, or excusable neglect” 
provision of Rule 60(b) (1) (see infra, p. 9), assertable ‘‘not 
more than one year after’? the judgment under attack. 
Such grounds cannot be made the predicate for relief at a 


1 Appellants’ alternate suggestion—that Local Rule 13 violates due 
process—is utterly without merit. Where a defendant has filed a counter- 
claim, Local Rule 13 equally affects his interests with those of the plaintiff, 
so that it simply cannot be said that the rule discriminates between plain- 
tiffs and defendants, In any event, to the extent that the rule forces a 
party secking relief to bear responsibility for the progress of his case 
this ix surely a reasonable requirement. Our legal system in numerous 
respects imposes the principal burden upon an applicant for judicial relief. 
If he secks equity he must do equity; under the laches rule he cannot sleep 
on his rights in filing action; the burden is upon him to prove his case 
rather than upon the defendant to rebut it, Since it is the plaintiff who 
has the primary interest in expedited proceedings, Local Rule 13 quite 
reasonably operates to require dismissal of actions not duly calendared 
and it is no objection that the impact of the rule falls more often on the 
plaintiff than upon a counter-claiming defendant. 
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later time under the ‘‘any other reason justifying relief” 
provision of Rule 60(b)(6). That was the thrust of this 
Court's ruling in Boehm v. Office of Alien Property, 120 App. 
D.C. 100, 34 F.2d 195. There a motion on grounds of con- 
sent by mistake, filed three years after dismissal, was held 
barred by the one year limitation of Rule 60(b)(1) since 
there was *“‘no showing here of the extraordinary cireum- 
stances required for relief under Rule 60(b)(6).”” To the 
same effect is the recent ruling on this issue in Rinieri v. 
News Syndicate Co.. 385 F. 2d 818, $22 (C.A. 2, 1967): 


-+. . . Rule 60(b)(6) is not a carte blanche to cast 
adrift from fixed moorings and time limitations guided 
only by the necessarily variant consciences of differ- 
ent judges. It is not to be used as a substitute for 
appeal when appeal would have been proper, 7 Moore, 
Federal Practice §60.27(i) (2d ed. 1966), and may be 
relied upon only in ‘exceptional circumstances.’ Acker- 
mann v. United States, 340 U.S. 193, 202, 71 S. Ct. 209, 
94 L.Ed 1371 (1950); Klapprott v. United States, 355 
US. 691, 69 S.Ct. 384, 93 L.Ed 2d 266 (1949). Thus it 
is settled that 60(b) (1) and 60(b) (6) are not pari passu 
and are mutually exclusive, and that the latter section 
cannot be used to break out from the rigid time restric- 
tion of the former. Wright, Federal Courts § 98 (1963) ; 
7 Moore, Federal Practice 60.27 [1] ( 2d ed. 1966). 
While it is clear to us that Rinieri’s showing would 
not have warranted relief under 60(b)(1), we need 
not labor the point for we are convinced that Rinieri 
has failed to bring himself within the ‘extremely 
meagre’ scope, as Judge L. Hand referred to it, of 
Rule 60(b)(6). United States v. Karahalias, 205 F. 2d 


321, 232 (2d Cir. 1953).”’ 


Nor are there here extraordinary circumstances such as 
excused delay of one year past the time limit of Rule 
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60(b)(1) in the L. P. Steuart case. There the personal 
problems of counsel arising from serious illness and death 
of his closest relatives were held not chargeable against the 
client, particularly as plaintiff had been misled by his coun- 
sel’s erroneous assurances. Here, however, for a period of 
four years counsel never examined into the status of bis 
case and tenders only the explanation that he was involved 
in divorce and custody litigation. Far more compelling 
circumstances have been ruled inadequate to invoke Rule 
60(b)(6) (see, e.g., Ackermann v. United States, 340 US. 
193), and much shorter delays have been held too long, even 
in the absence of notice, to permit reinstatement to the 
calendar (see, ¢.g., West v. Gilbert, 361 F. 2d 314, cert. denied 
385 U.S. 919). See also Schwarz v. United States, 384 F. 2d 
833. 

Moreover, all apart from the lack of grounds for extra- 
ordinary relief, here there would be prejudice to the de- 
fendant if the neglect of counsel were excused and the action 
now reinstated. If plaintiffs’ four year neglect to keep 
current with their case were somehow deemed excusable 
it still could not support reinstatement if there has been 
prejudice to defendant. And as shown by her affidavit 
before the District Court, between 1965 and 1969 relevant 
records and evidence were lost and/or destroyed when she 
closed her real estate business (App. 23-24). Ina suit based 
on an alleged breach in 1963 of an alleged 1961 oral contract, 
the three year statute of limitations (D.C. Code § 12-201) 
had expired and defendant had no further reason to secure 
or preserve evidence thereafter. To have reinstated the 
suit under these circumstances, the District Court would 
have rewarded plaintiffs for their neglect to the prejudice 
of a defendant chargeable with none. Rule 60 calls for 
equitable discretion not judicial injustice. 


Conclusion 
It is submitted that the ruling below should be affirmed. 


Respectfully submitted, 


JoserH L. Ravn, JR. 
JoHN SILaRD 
1001 Connecticut Ave. N.W. 
Washington, D.C. 20036 
Attorneys for Appellee. 


APPENDIX A 


The relevant portion of Rule 60, Federal Rules of Civil 
Procedure, provides as follows: 


““(b) Mistakes; Inadvertence; Excusable Neglect; 
Newly Discovered Evidence; Fraud, etc. On motion 
and upon such terms as are just, the court may relieve 
a party or his legal representative from a final judg- 
ment, order, or proceeding for the following reasons: 
(1) mistake, inadvertence, surprise, or excusable neg- 
lect; (2) newly discovered evidence which by due 
diligence could not have been discovered in time to 
move for a new trial under Rule 59(b); (3) fraud 
(whether heretofore denominated intrinsic or ex- 
trinsic), misrepresentation, or other misconduct of an 
adverse party; (4) the judgment is void; (5) the 
judgment has been satisfied, released, or discharged, 
or a prior judgment upon which it is based has been 
reversed or otherwise vacated, or it is no longer 
equitable that the judgment should have prospective 


application; or (6) any other reason justifying relief 

from the operation of the judgment. The motion shall 

be made within a reasonable time, and for reasons 

(1), (2), and (3) not more than one year after the 

judgment, order, or proceeding was entered or taken 
” 
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APPENDIX B 


Is tHe Usrrep States District Court FOR THE District oF 
CoLUuMBIA 


Civil Action No. 564-64 


Sanpvoz. Ixc., et al. Plaintiffs. 
v. 


Everys G. Karras. Defendant. 


Washington, D.C. 
Tuesday, May 20, 1969 


Hearinc ox Motiox 


Voice: I PREPARED FOR: 


Paces: 1 through 10 John Silard, Esq. 


Eva Marie SancHe 


Official Court Reporter 
United States District Court 
District of Columbia 


1] 


Ix tug Usrrep States District Court ror THE District oF 
CoLuMBIA 


Civil Action No. 564-64 


Sanvoz, Ixc., et al, Plaintiffs, 
v. 
Evetyn G. Karuas, Defendant. 
Washington, D.C. 
Tuesday, May 20, 1969 
The above-entitled cause came on for hearing on motion 
of plaintiff before the Honorable Howarp F. Corcorax, 
United States District Judge. 
APPEARANCES: 
On behalf of the Plaintiffs: Antuur L. WiLicHeEr, Esq. 
On behalf of the Defendant: Joux Srarp, Ese. 


{2] CoxTENTS 


Argument in support of motion, 
By Mr. Willcher 


Argument in opposition to motion, 
By Mr. Silard 
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{3] PROCEEDINGS 
(In Chambers :) 


The Deputy Clerk: No. 10, Sandoz, Inc., et al v. Evelyn 
G. Kaplan, Civil Action No. 564-64. 
The Court: Good morning, gentlemen. 


_ . . Good morning, Your Honor .. . 


The Deputy Clerk: Will the attorneys please give your 
names to the reporter. 

Mr. Willcher: Arthur L. Willcher. 

Mr. Silard: John Silard. 

The Court: This is a motion to reinstate a case that was 
dropped from the roster back in 1965, right? 

Mr. Willcher: Yes, sir. 

The Court: Well, you have got the burden of carrying it. 
Mr. Willcher. What do you have to say? 


Agcumest 1x Support or Morion 


Mr. Willcher: I rely upon this case I have just cited to 
the Court this morning, the case of Steuart v. Mathews. 

I think, frankly, the policy of this Court has always been 
to have cases disposed of on the merits rather than in a 
summary fashion such as this. 

The Court: Where have you been for four years, sir? 

Mr. Willcher: I had assumed that this case was on the 
trial calendar and waiting to be called at some particular 
date. 

The Court: You have been on that assumption for four 
years? 

Mr. Willcher: I had one case here with Mr. Grillo that 
this Court kept on the trial calendar for seven years before 
it was reached. They had forgotten it someplace. 

The Court: I don’t know what right you have to assume 
it. I mean, you can’t rely that you are going to get notice 
under Rule 13. It is up to you to keep up with it. 

Mr. Willcher: That is true, Your Honor. But in view of 
the situation that I had here, I assumed it. 

I would like to make this suggestion: If the Court grants 
the motion and the case goes to trial and we lose the case, 
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that ends the matter. If we win the case, then they can take 
it up to appeal both on the merits and on the motion. This 
way, the case is disposed of and no one has been hurt. 

The Court: I know, but we still have got to keep the 
calendar moving. 

Give me some good reason why you didn’t find out what 
was going on. 

Mr. Willcher: I assumed, Your Honor, that this case 
was on the trial calendar and we had done everything we 
were supposed to do. We were just waiting for a trial date. 

The Court: I don’t think you have got a right to assume 
that for a period of four years. 

Do you have any comments, Mr. Silard? 


[5] Arcument ix Opposrriox To Motion 


Mr. Silard: Your Honor, I am not ready to respond to 
this motion because the motion was filed on a quite different 
ground, that no notice had been received of the notice of 
dismissal. We filed an affidavit with certified copies of the 
record showing that full notice was given, both of the 30-day 


notice and of the final dismissal. 

Also, there is no affidavit before Your Honor by Mr. 
Willcher that he had not received the notice. 

Now, he had filed an affidavit this morning—an hour ago— 
in which he does not state that he did not receive notice. 

I am not clear, Your Honor, whether the ground of this 
motion is that the notice was not received by his office or 
this completely different and new ground which I had no 
warning of until I heard it this morning, and I don’t know 
on which ground it is here. 

I would request Your Honor to ask Mr. Willcher whether 
he did receive the notice of dismissal and the 30-day warn- 
ing, because it scems obvious from his affidavit that he 
did receive it. 

Mr. Willcher: Well, I received no such notice, and the 
original motion so states. 

Mr. Silard: There is no affidavit on that, Mr. Willcher. 
[6] Mr. Willcher: Yes, it’s an excrescency. 

The Court: Well, under Rule 13, that is not an excuse. 
Rule 13 specifically says that the mere fact you are not 
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aware of it doesn’t mean—What is the language of the 
rule? 

The Deputy Clerk: Here it is, Your Honor. 

The Court: (Perusing document.) I don’t see, Mr. Will- 
cher, unless you can come in with something better than 
what you have got, how you get around the rule. Just to 
say, I assumed that the case was carrying on since 1965— 
Didn’t you ever look at the jacket or the docket? 

Mr. Willcher: No, sir, I didn’t. 

The Court: I am afraid J cannot grant your motion. You 
have got to show me something better than that, Mr. 
Willcher. 

Mr. Silard: Your Honor, it is unusual for me to take 
this position but Mr. Willcher could appeal from your 
action if you were to deny it and on the present record, an 
hour ago, he put in a different ground for the granting of 
this motion than we had notice of, the ground being that 
there was a case of excusable neglect. 

Now, under Rule 60(b) of the Federal Rules, excusable 
neglect must be asserted within one year of the order. 

The Court: Is that the basis of this affidavit? 

Mr. Willcher: It is under part 6 of Rule 60(b), Your 
Honor, which is a portion of the original motion. The [7] 
case that I have cited is a case that was dismissed some four 
years before. 

The Court: You are relying on 60(b), excusable neglect? 

Mr. Willcher: I always have, yes, sir. 

Mr. Silard: Rule 60(b)(1), Your Honor, puts a one-year 
limit on excusable neglect motions; 60(b)(6), requiring 
extraordinary showing, permits an unlimited time. 

My point is simply, Your Honor, I have a right—— 

The Court: What is the extraordinary showing? That 
is what I don’t get. I asked him why he brings it now and 
he says, well, I just assumed it was on the calendar. That 
is not extraordinary showing. 

Mr. Willcher: I explained it, if it please the Court, how 
I was tied up in personal litigation for the most period of 
time—and still am tied up in it—and T assumed that this 
case was taking its regular course. 

The Court: I don’t think that is enough to get you under 
Rule 60(b)(6), Mr. Willcher. 
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Mr. Silard: May I make my point, Your Honor? It is 
a little different. 

The Court: Yes. 

Mr. Silard: If this motion is now addressed to discretion 
of the Court in the case of excusable neglect rather than that 
no notice was given—because I had opportunity to answer 
the earlier ground with an affidavit and certified [8] records 
before Your Honor—if the new ground is before Your 
Honor that it seems to be in his affidavit that you ought to 
exercise discretion on the excusable neglect ground to waive 
this four-year situation, we have an opportunity to respond 
to this ground which is a statutory right under the rules. 
I want, then, to put in an affidavit. 

The Court: All right. If you want to make that kind 
of a record, we will keep the record open to give you an 
opportunity to respond to this on the 60(b) (6) basis. 

Mr. Silard: Yes, Your Honor. 

Mr. Willcher: Your Honor, if you will look at this case 
that I have cited, the Steuart case, I think you will see 
that—— 

The Court: Well, let him reply to it and then I can look 
at the whole thing. 

Mr. Silard: I would like an opportunity to file counter- 
affidavits to this effect and also this delay. 

The Court: How soon can you get it in, one week? 

Mr. Silard: One week, yes, Your Honor. 

The Court: All right. Then I will hold on to it for one 
week. 

Mr. Silard: Will Your Honor re-schedule it, then, or-—— 

The Court: I will re-schedule it on my own calendar 
for one week. 

Mr. Silard: We will have notice of the date on which to 
appear before Your Honor? 

The Court: Is there going to be further argument? 

Mr. Silard: I can just submit without appearing again, 
but I would like to put in an affidavit. 

The Court: I don’t think you have to appear, just submit. 

Mr. Silard: All right, Your Honor. 

The Court: If you have anything further to add, Mr. 
Willcher, go ahead and submit it. 
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Mr. Willcher: May I have a few days after he files his 
affidavit to answer it, because I don’t know what he is 
going to say? 

The Court: Well, I think it is pretty obvious what he is 
going to say. 

Mr. Willcher: Well, if it is going to be a factual matter, 
then I would like to have an opportunity to answer since 
the legal question—— 

The Court: I think the burden is on you to make your 
factual allegations now and let him answer them. You are 
the one who has the burden of keeping this case moving. 

Mr. Willcher: Very well, sir. 

The Court: You are the man that is in default, not him. 

So. go ahead and submit something within a week [10] 
and I will take it under advisement. 

Mr. Silard: Thank you, Your Honor. 


(Whereupon, the hearing on motion was concluded.) 


CERTIFICATE 


The foregoing is certified to be the official transcript of 


proceedings held on Tuesday, May 20, 1969, in the case of 
Sandoz, Inc., et al v. Evelyn G. Kaplan, Civil Action No. 
564-64. 


Eva Marre SancHE, 
Official Court Reporter. 
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ISSUE PRESENTED * 
Did the District Court err in refusing, after an eviden- 
tiary hearing, to permit appellant to withdraw his plea 
of guilty after sentence was imposed, when— 


(a) the Judge who accepted the plea complied with 
the requirements of Rule 11, Fed. R. Crim. P. as it 
was applied in this jurisdiction prior to the McCar- 
thy decision; and 


(b) the evidence, although in conflict, was sufficient 
to provide support for a determination that the 
guilty plea was knowingly and understandingly 
made. 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,329 
UNITED STATES OF AMERICA, APPELLEE 
v. 


LEONARD KLIEGMAN, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In a two-count information filed December 19, 1968, 
appellant was charged with fraud by wire (18 U.S.C. 
§ 1843) in count one' and transportation of falsely made 


118 U.S.C. § 1348 provides: 


Whoever, having devised or intending to devise any scheme 
or artifice to defraud, or for obtaining money or property 
by means of false or fraudulent pretenses, representations, 
or promises, transmits or causes to be transmitted by means 
of wire, radio, or television communication in interstate or 
foreign commerce, any writings, signs, signals, pictures, or 


(1) 
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and forged securities (18 U.S.C. § 2814) in count two." 
On that same day he appeared before the Honorable June 
L. Green, waived indictment and entered a plea of guilty 
to count one and not guilty to count two. Thereafter, on 
March 14, 1969, appellant was sentenced by the Honor- 
able William B. Jones to imprisonment for one to three 
years. Count two was dismissed on the oral motion of 
the Government. Appellant was granted a thirty-day 
stay of execution of the sentence. 

On April 9, 1969, appellant filed a motion for reduction 
of the sentence and postponement of the date of sentence. 
Judge Jones, in chambers, denied the motion on April 11. 
Subsequently, appellant addressed a letter to Judge Jones, 
who treated the letter as a motion to reduce the sentence 
and denied it on May 5. Then on May 20, 1969, appel- 
lant’s counsel filed a “Motion to Vacate Jugment, Sen- 
tence and Plea of Guilty”. A hearing on this motion was 
held on June 24. 1969, before Judge Jones. After receiv- 
ing evidence and hearing argument, he denied the motion 
to withdraw the plea and in addition denied it as a mo- 
tion to vacate the sentence under 28 U.S.C. § 2255. This 
appeal followed. 


The Plea on December 19, 1968 


On December 19, 1968, an Assistant United States At- 
torney stated to the court that appellant was charged by 
an information with violation of 18 U.S.C. $8 1343 and 
2314. Appellant signed a formal waiver of indictment 


sounds for the purpose of executing such scheme or artifice, 
shall be fined not more than $1,000 or imprisoned not more 
than five years, or both. 


218 U.S.C. § 2314 provides in pertinent part: 


Whoever, with unlawful or fraudulent intent, transports in 
interstate or foreign commerce any falsely made, forged, al- 
tered, or counterfeited securities or tax stamps, knowing the 
same to have been falsely made, forged, altered, or counter- 
feited. ... 

Shall be fined not more than $10,000 or imprisoned not 
more than ten years, or both. 
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in open court. The prosecutor explained the nature of 
the charges in count one and the facts in support of that 
charge to which appellant had planned to plead guilty 
that day: 


The first count, Your Honor, charges the defend- 
ant with violation of 18 U.S.C., Section 1343, which 
is wire fraud. 

The information briefly states that Mr. Kliegman 
was in business at K and K Motor Sales, Inc. 


* * s * 


That K and K had an arrangement with Grady 
Motors Corporation for selling cars for Grady and 
that Mr. Kliegman would make false representations 
to Grady and to various lending institutions through 
Grady that various people had contracted to buy 
cars, whereas those people never heard of the cars 
involved and indeed Mr. Kliegman had arranged to 
sell the cars to some other person and conditional 
sales contracts were entered into and loans were ob- 
tained by means of the false representation. 

The jurisdictional basis for the violation of 1343 
is that in pursuance of this scheme to defraud Mr. 
Kliegman would make various phone calls to Mr. 
William Shector, who was working in the State of 
Maryland, for Grady Motors, and the phone calls 
would be made from the District to Maryland and 
various false representations would be made in the 
course of the phone calls. (Plea Tr. 2-3)* 


Appellant was present with his retained counsel when 
the prosecutor made a proffer of proof with respect to the 
offense charged in count one. The Court did not re- 
iterate the nature of the charge against appellant, but in 
response to questions by the deputy clerk appellant ad- 
mitted, inter alia, that he knew he had a right to have his 
case presented to a grand jury and waived that right; 
that he knew he had a right to a jury trial and waived 


>The Transcripts involved in this appeal will be cited herein as 
“Plea Tr.” for the plea, “Sent. Tr.” for the sentence, and “Tr.” 
for the hearing on the motion to vacate the judgment. 
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that right; that he knew he had the right to have counsel 
at the time of sentence if the plea was accepted; that the 
plea had not been induced by any promise as to what sen- 
tence would be imposed; that he had not been threatened 
or coerced by anyone into pleading guilty; that no prom- 
ises had been made by anyone to induce the guilty plea; 
that he had been advised as to the maximum sentence 
that could be imposed; that he understood the conse 
quences of entering a plea of guilty; that he was entering 
the plea of guilty voluntarily and of his own free will 
because he was guilty and for no other reason; that he 
had fully discussed this plea with his attorney; and that 
he was completely satisfied with the services of his attor- 
ney (Plea Tr. 4-6). The District Court directly informed 
appellant of the maximum sentence which might be im- 
posed and warned appellant of the penalty for failure to 
appear when required (Plea Tr. 5, 7). The plea was 
thereafter accepted, and appellant was permitted to re 
main on bond pending a pre-sentence report (Plea 
Tr. 7). 


The Sentence 


On March 14, 1969, appellant and his retained counsel 
appeared before the court for sentencing. Defense coun- 
sel discussed the history of the charge to which appellant 
had pleaded guilty. He stated to the court that appellant 
was “involved here in a series of incidents dating back 
to 1964. As a result of a matter directly related to the 
same set of circumstances, he has served a prison sen- 
tence from June to December, 1965 in Maryland, from 
which he was paroled” (Sent. Tr. 2). Counsel further 
indicated appellant faced the sentence “knowing that it 
was coming for a long time. He began his cooperation and 
so on on a voluntary basis really when the matter first 
came up in 1964” (Sent. Tr. 3). 

Appellant stated to the court that he had “learned my 
lesson after what has transpired” (Sent. Tr. 3). The 
Court thereafter referred to appellant’s record—a 1954 
bad check charge, a 1955 false pretense charge, and a 
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1957 Federal Housing Act violation—presumably from 
the presentence report and sentenced him to one to three 
years. On appellant’s motion execution of the sentence 
was stayed thirty days for the convenience of appellant. 


Post Sentence Motions 


After he was sentenced appellant retained new counsel, 
who moved to reduce the sentence on April 9, 1969. Coun- 
sel stated in his motion that appellant “has already served 
a sentence in Maryland for the manner of the operation 
of the used car business, which is the essence of the 
charge in this case... [and that] there was little or no 
gain from the actions of defendant in this case person- 
ally, and that the actions by him were unethical but have 
frequently been the inevitable course in undercapitalized 
and marginal businesses.” In a notarized statement at- 
tached to that motion, appellant said: 


[T]his case, as information shows, arose out of the 
operation of a used car lot by me. It was started 
with very little capital and during the period of its 
operations, from 1963, I took from the business ap- 
proximately $150.00 per week. I gave a check with- 
out sufficient funds in Maryland and later paid the 
amount of the check by selling cars belonging to 
Grady Motors, which was the charge here. The later 
sales were made to dealers to satisfy the earlier mis- 
application of property. (Emphasis added.] 

This motion for reduction of his sentence was denied 
without a hearing on April 11, 1969. Appellant was 
then incarcerated on April 14. 

Approximately a month later appellant sent a letter 
dated May 12, 1969, to the sentencing judge in which he 
stated: “The instant offense is more or less related to one 
in which I was previously incarcerated for in the State 
of Maryland.” Appellant in his letter requested a reduc- 
tion of his sentence to return to his family. The court 
treated this letter as another motion to reduce sentence 
and denied it on May 15, 1969. 
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More than two months after sentence was imposed, ap- 
pellant’s counsel filed on May 20, 1969, a “Motion to 
Vacate Judgment, Sentence and Plea of Guilty,” arguing 
for the first time that the plea was improperly taken and 
that because of the long delay by the Government in 
prosecuting the case, appellant was denied effective as- 
sistance of counsel. Appellant filed an affidavit swearing 
he had not understood the nature of the charges or the 
statutes under which he was prosecuted.‘ 


The Hearing of June 24, 1969 


At the hearing on the motion to vacate the judgment, 
sentence and guilty plea appellant was the only witness 
called to support the allegation that he did not understand 
the charges. He testified that he first became aware of 
the investigation which culminated in these charges in 
1965 when he was in a Maryland prison (Tr. 18-19). It 
was not until December of 1968, however, that appellant 
heard any more regarding the case (Tr. 19). He had 


thought the matter was closed (Tr. 21, 27). Appellant 
admitted he knew what the information contained about 
five or ten days before his guilty plea (Tr. 19), although 
he denied that his former attorney ever explained exactly 
what these charges were either before or on the day of 
the plea (Tr. 19-20). 


* The affidavit in pertinent part reads as follows: 


Leonard Kliegman, being first duly sworn, according to 
law, deposes and says that he is the defendant in the above- 
entitled cause; that the information under which he was 
charged was not shown to him prior to the date of arraign- 
ment and then only in open court; that he very sketchily read 
its contents, but no explanation of its meaning or signifi- 
cance was given to him; that no one explained to him nor 
did he understand the meaning of or the contents of the 
statutes which he was charged with violating; that because 
of the long delay in bringing the matter to court, he was un- 
able to rationally and unemotionally consider the charge in 
relation to himself; that in no way did he bring about the 
delay from April, 1966, to December, 1968, in the processing 
of his case; that he plead guilty because of the advice of 
his counsel. 
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Appellant at first did not remember that the charges 
were explained by the prosecutor prior to the taking of 
the plea (Tr. 22). When shown a copy of the transcript 
of the plea, appellant remembered what was recorded, 
but he maintained that the prosecutor “didn’t tell me 
exactly what it [the charge] was” (Tr. 22). He simply 
stated he did not pay attention to what government coun- 
se] had said regarding the charges (Tr. 24). His only 
reason for pleading guilty was that his attorney had ad- 
vised him to do so (Tr. 23). Later in the proceedings, 
he explained that at the time of the plea he was “shocked 
at the whole thing. It really threw me. Like I said 
before, the matter was closed and I was just all shook 
up” (Tr. 26-27). On the day of the hearing of the mo- 
tion to vacate, however, appellant stated that he now 
understood the nature of the charges (Tr. 23). Regard- 
ing the particular charge to which he had pleaded guilty, 
appellant was asked whether he used the telephone to 
commit the offense. He stated, “No, I couldn’t honestly 
say whether or not I phoned that in or somebody brought 
it in or whether it was delivered by the messenger or 
anything” (Tr. 26). 

The court called as its own witness appellant’s original 
counsel, Jacob C. Lish, who testified substantially con- 
trary to appellant’s testimony. He stated that he had 
explained the charges to appeliant. Lish said that prior 
to the day of the plea “we had discussed it. We had been 
discussing this entire problem and what might happen 
since I became involved in July of 66. These things have 
percolated for years” (Tr. 31).5  Lish further testified 
that the prosecutor had called him on December 10, 1968 
(Tr. 34), to discuss the information and that shortly 
thereafter he had picked up a copy of the proposed infor- 
mation, which consisted of two counts (Tr. 30). He 


*See counsel’s similar statement to the court at the time of 
sentencing (Sent. Tr. 2-3). 


“The proposed information was later retyped and a copy of the 
contract in support of the second count was included therein. No 
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explained to the court that he reviewed the statutes in 
support of the charge. On December 12, 1968, appellant 
came into Lish’s office to pick up a copy of the proposed 
information. They had spoken “at length” on that day 
in his office (Tr. 34). 

On December 19, 1968, Lish testified, he discussed with 
appellant the various penalties of the two counts and told 
him that if he would plead guilty to the lesser of the two, 
the Government would drop the more serious charge (Tr. 
31). Appellant was given a copy of the information by 
Lish in court that day to read prior to the plea hearing 
(Tr. 31). Lish was definite in his statement that he ex- 
plained prior to the plea what the charge was and the 
penalty—“No question about that” (Tr. 32). 

Regarding the possible delay in prosecuting the case, 
Lish stated he was not sorry it was not presented to the 
grand jury earlier (Tr. 35) because it may well have 
affected appellant’s probation in a case involving a Fed- 
eral Housing Act violation (Tr. 35-36). Lish’s contacts 
with the United States Attorney’s office regarding the 
charge began in December 1965, and his efforts were to 
have the matter stopped short of criminal charges or at 
the least to have the case prosecuted as a misdemeanor 
(Tr. 38-39). His efforts were unsuccessful; he learned 
in the middle of 1967 that the Government was contem- 
plating charges. Finally he was contacted by Carol Gar- 
fiel, an Assistant United States Attorney, in December 
1968 and was told that all ready to proceed (Tr. 38-39). 

The Government then called Miss Garfiel, the prosecu- 
tor who was assigned to prepare and evaluate the entire 
case against appellant. She explained that it took a 
significant amount of time to sift through the voluminous 
reports of the Federal Bureau of Investigation and to 
select a charge on which in her opinion the Government 
would have sufficient evidence to present a good case to 
the grand jury if appellant failed to enter a plea of guilty 


changes were made in the count to which appellant pleaded guilty 
(Tr. 33). The information is reproduced in part in the Appendix, 
infra, for the convenience of the court. 
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(Tr. 41-42). She testified that she spoke with appellant’s 
attorney, Mr. Lish, on May 2, 1967, and informed him 
that the Government planned to prosecute. <A short time 
after that conversation, she again called Mr. Lish and 
confirmed the fact the case would not be dropped, telling 
him that she had fully discussed the case with her super- 
ior, Mr. Alfred Hantman, (Tr. 43-44, 48, 51-52). Some 
additional investigation on the case was completed be- 
tween 1967 and 1968 (Tr. 48), and by June 1968 the par- 
ticular charge had been selected. <A final version of the 
information was prepared and approved in late November 
or early December 1968 (Tr. 56). Miss Garfiel testi- 
fied that she called Mr. Lish, and he indicated appellant’s 
willingness to plea guilty (Tr. 47), Mr. Lish thereafter 
was quoted as saying, “Okay. Let me pick a time to 
bring the defendant down” (Tr. 52). 

The final witness, called by appellant, was Alfred 
Hantman, chief of the Criminal Division of the United 
States Attorney’s Office, who was the first Government 
counsel to review the case in December 1965 (Tr. 63-64). 
He testified that he referred the case to the F.B.I. for in- 
vestigation and that he worked with Miss Garfiel on the 
case until the matter was disposed of by the plea. At no 
time did Mr. Hantman ever speak with appellant regard- 
ing the disposition of this case (Tr. 66). 

At the conclusion of the testimony, the court heard 
argument from counsel and then ruled that the plea 
would not be set aside. The court further considered the 
motion as if taken under 28 U.S.C. 2255 and denied it, 
holding that McCarthy v. United States, 394 U.S. 459 
(1969), was prospective in operation (Tr. 82-86). After 
a careful and thorough review of the facts (Tr. 87-89), 
the court concluded, inter alia, that the motion should be 
denied because the charges were explained at length by 
the prosecutor at the time of the plea, because appellant’s 
attorney had explained the charges and the statute to 
him, and because appellant had understood all the ques- 
tions asked by the deputy clerk and that he had pleaded 
guilty because he was guilty and for no other reason 
(Tr. 89). 
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ARGUMENT 


The District Court did not err in refusing to permit 
appellant to withdraw his guilty plea. 


(Tr. 2, 3, 19, $1, 34, 78-82) 


A. There was compliance with the requirements of 
Rule 11 as it was applied in this jurisdiction prior to 
the McCarthy decision. 


Appellant’s essential contention appears to be that the 
District Court, at the time it accepted his plea, did not 
“interrogate [appellant] as to the circumstances sur- 
rounding his alleged violation of the statute” and did not 
make him “fully aware of what elements must exist in 
order to constitute” the offense (Br. 4). He relies here, 
as he did in the District Court (Tr. 78-82), on McCar- 
thy v. United States, supra. The plea in this case, how- 
ever, was taken prior to the McCarthy decision, and Mc- 
Carthy is not retroactive. Halliday v. United States, 394 


U.S. 831 (1969). Appellee submits that viewing this 
case from the perspective of pre-McCarthy practice, the 
District Judge substantially and correctly complied with 
Rule 11 so as to be assured that the plea was under- 
standingly made with the knowledge of the nature of the 
charges." 


7 This case was previously before this Court on appellant’s ap- 
plication for release pending appeal. On November 13, 1969, a 
division of this Court was of the opinion that this appeal pre- 
sents nonfrivolous questions concerning: 


(a) Whether the District Judge informed the defendant of the 

nature of the charges sufficiently to conform with Rule 11 
of the Federal Rules of Criminal Procedure, even under the 
application in force prior to McCarthy. See Everett v. 
United States, 119 U.S. App. D.C. 60, 61 n.3, 93, 336 F.2d 
979, 980 n.3, 9 3. 
Whether the District Judge made sufficient inquiry of the 
defendant to enable the judge to determine whether the 
plea of guilty was made understandably within the provi- 
sions of Rule 11. 
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The judges of the District Court in this jurisdiction 
some years ago adopted a resolution that in all cases in 
which a defendant entered a plea of guilty he would be 
interrogated by or under the direction of the court to 
establish certain facts. The resolution is set forth in full 
in Everett v. United States, 119 U.S. App. D.C. 60, 61 
n.8, 386 F.2d 979, 980 n.3 (1964). The practice in the 
District Court until the McCarthy decision was to have 
the deputy clerk ask the questions enumerated in Everett. 
One of the questions listed in the resolution, as this Court 
well knows from the records in many other cases, re- 
quired the District Judge to state “in brief” the nature 
of the charges to appellant notwithstanding a prior read- 
ing of the indictment. Indictment in this case was 
waived, but it was clearly shown at the hearing to vacate 
the guilty plea that appellant had seen a copy of the in- 
formation (Tr. 19, 31, 34). The information was of un- 
usual specificity (See Appendix, infra, pp. 17-18). More- 
over, the prosecutor outlined in appellant’s presence, the 
Government’s proof and the jurisdictional basis of the 
charge in some detail (Plea Tr. 2-3). As an officer of the 
court, the prosecutor was as much “under the direction of 
the court” as the deputy clerk. The Government’s case was 
literally spelled out for appellant before he pleaded guilty. 
In view of the substantial disclosure of the nature of the 
charges, the District Court was fully justified in conclud- 
ing that appellant understood the nature of the charges 
to which he was pleading guilty. No additional “brief” 
statement of the charge by the Court could have made it 
any more clearer to appellant. 

“TA] District Judge with responsibility in a particular 
case is not bound by the Resolution; he does not surrender 
his own judgment to a consensus expressed in this man- 
ner.” McCoy v. United States, 124 U.S. App. D.C. 177, 
179, 363 F.2d 306, 308 (1966). Appellee does not sug- 
gest that the District Court could accept a guilty plea 
without something in the record to show appellant’s in- 
volvement so that he understood the nature of the charges. 
The factual basis for plea in certain cases, and specifi- 
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cally in this case, could come from the Government’s 
evidence or other information before the Court. McCoy 
v. United States, supra, 124 U.S. App. D.C. at 180, 363 

2d at 309 (dissenting opinion). It has generally been 
recognized that prior to McCarthy, supra, no particular 
ritual is needed to be followed by the District Court in 
carrying out the mandate of the rule.* While scrupulous 
compliance with rule is of course the best procedure to 
assure that the plea is voluntarily and understandingly 
made, “([t]echnical noncompliance with the rule . . . is 
not fatal if the defendant has the information from his 
lawyer or others. Only if he was uninformed and if his 
ignorance or misinformation had a possible bearing upon 
voluntariness of his plea is [relief] required.” United 
States v. Martin, 389 F.2d 383, 384-385 (4th Cir. 1968). 
While presence of defense counsel does not relieve the 
District Court of its obligations, it is a “circumstance 
which may fairly be taken into account in determining 
the nature and extent of the inquiry to be made.” Gund- 
lach v. United States, 262 F.2d 72, 76 (4th Cir. 1958). 

The record as we read it amply demonstrates appel- 
lant’s complete awareness of the nature of the charges. 
A close scrutiny of statements made to the sentencing 
judge, as well as the motions to reduce the prison term, 
make that conclusion inescapable. Only after appellant’s 
supplications went for naught did he file his motion to 
withdraw the guilty plea. There is no support for it in 
the record. 


* McCarthy v. United States, supra, 394 U.S. at 467 n.20; Dor- 
rough Vv. United States, 285 F.2d 887 (5th Cir. 1967); Townes v. 
United States, 371 F.2d 930, 939 (4th Cir. 1966) (concurring 
opinion). 
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B. There was full consideration given appellant’s mo- 
tion to withdraw his guilty plea, and the District 
Court did not abuse its discretion by denying the 
motion. 


(Tr. 19-20, 22, 31, 34) 


Appellant argues that the District Court erred in deny- 
ing his motion to vacate the guilty plea but curiously 
avoids any reference to the plenary hearing held on the 
motion. The consequences of that hearing in terms of 
this appeal are not analyzed by appellant. Appellee sub- 
mits that the reliance placed by appellant on the McCar- 
thy and Halliday cases, supra, is misplaced in light of the 
hearing already held. Appellee submits that appellant 
has failed to make an adequate showing of “manifest in- 
justice” to warrant a withdrawal of the guilty plea Rule 
$2(d), Fed. R. Crim. P. Further, assuming that Rule 11 
was not adequately complied with, then appellee submits 
that the hearing held by District Court which occupies 
ninety pages of transcript was directly concerned with 
the questions raised on this appeal and the court has ruled 
contrary to appellant’s present contentions. 

Withdrawal of a guilty plea is governed by Rule 32(d). 
After sentence has been imposed, the plea may be with- 
drawn only to correct “manifest injustice’. No such 
limitation is placed upon a motion prior to sentence. 
This distinction can be justified on technical grounds in 
that the plea gains finality from the imposition of sen- 
tence and is merged in the judgment.* In terms of the 
administration of justice, the distinction has even more 
practical significance. “[I]f a plea of guilty could be re- 
tracted with ease after sentence, the accused might be en- 
couraged to plead guilty to test the weight of potential 
punishment, and withdraw the plea if the sentence were 
unexpectedly severe.” Kadwell v. United States, 315 
F.2d 667, 670 (9th Cir. 1963). A defendant who seeks 
to withdraw a guilty plea bears the burden of establish- 


° High v. United States, 110 U.S. App. D. 88 F.2d 427, 
cert. denicd, 366 U.S. 923 (1961). 
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ing the grounds; * and in a case after sentence has been 
imposed there should be some assertion of innocence and 
some good reason other than a desire to be tried “on the 
merits” (Brief, p. 6), before the District Court should 
permit withdrawal.* 

In the case at bar the District Court had before it the 
testimony of both appellant and his original retained 
attorney. The testimony on the issue of whether appel- 
lant understood the nature of the charges prior to the 
plea was directly in conflict. Appellant denied that his 
attorney ever explained the charges prior to the day of 
the plea (Tr. 19-20). Previously, however, appellant had 
admitted that some five or ten days before the entry of 
the plea (Tr. 19) he had seen the information and was 
thus apprised of what it contained. Appellant was re- 
luctant to recall exactly what transpired on the day of 
the plea and insisted that the prosecutor did not explain 
the charges to him (Tr. 22). Appellant’s counsel on the 
other hand, stated unequivocally that he had previously 
explained to appellant the charges and the possible penal- 
ties “no question about that” (Tr. 32). He explained 
that on December 12, 1968 appellant had picked up a 
copy of the proposed information and that he and appel- 
lant had spoken “at length” on that day (Tr. 34). On 
December 19, 1968, counsel stated, appellant had read 
the information prior to the plea (Tr. 31). Thus the 
testimony was frequently at odds, and the court as the 
trier of fact was at liberty to decide which of the two 


20 Ererett v. United States, supra, 119 U.S. App. D.C. at 64 n. 
17, 236 F.2d at 984 n. 17: Hawk v. United States, 119 U.S. App. 
D.C. 267, 271, 349 F.2d 792, 796 (1964); Watts v. United States, 
107 U.S. App. D.C. 367, 371, 278 F.2d 247, 251 (1960). 


22 Smith v. United States, 116 U.S. App. D.C. 404, 408, 324 
F.2d 436, 440 (1963): Watts v. United States, supra, 107 U.S. 
App. D.C. at 371, 278 F.2d at 251; but see ABA Project on Mini- 
mum Standards for Criminal Justice, Pleas of Guilty, Tent. Draft 
1967, $2.1 (a) (iii), and commentary on that section at pp. 
57-58. 


12 Ererett v. United States, supra, 119 U.S. App. D.C. at 65, 
336 F.2d at 984. 
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witnesses was more credible. Furthermore in weighing 
appellant’s credibility the court could legitimately con- 
sider the five months’ lapse between the plea and the mo- 
tion to vacate and the fact that the latter was filed only 
after it was clear that appellant would have to spend 
some time in the penitentiary. 

Assuming arguendo that Rule 11 was not complied 
with, this Court should consider the possible effect of such 
non-compliance in light of the hearing already held. The 
Supreme Court in McCarthy recognized the “sharp dif- 
ference of opinion among the courts of appeals” on the 
effect of non-compliance. In Halliday the Court took 
note of the fact that not all District Court judges prior to 
the 1966 Amendment to Rule 11 personally questioned de- 
fendants before accepting their guilty pleas. In view of 
the general application of Rule 11 in a manner incon- 
sistent with the Court’s holding in McCarthy and in view 
of the large number of constitutionally valid convictions, 
the Court declined to apply the strict rules retroactively. 
However, as appellant points out at page 6 of his brief. 
a defendant whose “plea was accepted prior to our deci- 
sion in McCarthy .. . is not without a remedy to correct 
constitutional defects in his conviction.” 394 U.S. at 833. 
citing Johnson v. New Jersey, 384 U.S. 719, 730 (1966). 
In Johnson the Court stated: “Prisoners are also entitled 
to present evidence anew on this aspect of the voluntari- 
ness of their confessions if @ full and fair hearing has 
not already been afforded them’. 384 U.S. at 730. (Em- 
phasis added) A new hearing in this case is not required 
because the issue has already been fully aired. 

Additionally it should be noted that appellant here was 
not and is not indigent. At the time of the plea he was 
represented by retained counsel of his choice. That at- 
torney, an officer of the court, has stated unequivocally 
that the nature of the charges was fully explained to 
appellant. Nor can appellant claim any lack of educa- 
tion or sophistication. His record of criminal convictions 
going back to 1954, fully aired at the hearing, involves 
relatively sophisticated financial dealings. One involved 
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fraud under the Federal Housing Act, and the instant 
case is concerned with the financing of fraudulent auto- 
mobile purchases. The simple fact is that there was no 
contention that this plea was involuntary until it was 
clear to appellant that if the plea stood his next residence 
would be the penitentiary. Now appellant, disappointed 
with the first procedure, asks for a second time at bat. 

It is now six years since the events occurred which are 
the basis of the Government’s case. It is sixteen months 
since the time appellant pleaded guilty. Government wit- 
nesses are no less subject to the depletion of their memory 
banks than are defense witnesses. “[I]t should be re 
called that the problem of delay is the Government’s too, 
for it still carries the burden of proving the charges be- 
yond a reasonable doubt.” United States v. Ewell, 383 
U.S. 116, 122-123 (1966). 

Appellant through his retained counsel made a bargain 
with the Government. In pursuance of that agreement 
he pleaded guilty not to all the counts, not to all the pos- 


sible charges that could have been brought, but just to one 
of those counts. After an exhaustive hearing the Dis- 
trict Court held that the plea was voluntarily made with 
full knowledge of the charges. Appellant has not shown 
that the District Court abused its discretion.* 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Tuomas A. FLANNERY, 
United States Attorney. 


JoHN A. TERRY, 
JOHN R. DUGAN, 
Assistant United States Attorneys. 


22 Abuse of discretion has been defined by this Court as “action 
which is arbitrary, fanciful, or clearly unreasonable” United States 
v. McWilliams, 82 U.S. App. D.C. 259, 261, 163 F.2d 695, 697 
(1947) . 
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APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Criminal Case No. 2113-68 
(Viol. 18 U.S.C. $$ 13438, 2314) 


UNITED STATES OF AMERICA, APPELLEE 
Vv 


LEONARD KLIEGMAN, APPELLANT 
INFORMATION 


The United States Attorney charges: 
COUNT ONE: 


Commencing on or about April 1, 1964, and continu- 
ously until on or about December 31, 1964, within the 
District of Columbia and at other places unknown to the 
United States Attorney, Leonard Kliegman willfully and 
intentionally devised a scheme and artifice to defraud 
Grady Motors Corporation, a body corporate, in that 
Leonard Kliegman, trading as K n K Motor Sales, Incor- 
porated, a body corporate, represented to Grady Motors 
Corporation that certain persons had made down pay- 
ments and signed conditional sales contracts for the pur- 
chase of certain automobiles from Grady Motors Cor 
poration through K n K Motor Sales, Inc., in reliance on 
which representations Grady Motors Corporation obtained 
financing for the said purchases from various lending 
institutions and transferred title to said automobiles, 
whereas in fact, as Leonard Kliegman well knew, the 
aforesaid persons did not make the said down payments 
and did not sign the said conditional sales contracts and, 
further, Leonard Kliegman, trading as K n K Motor 
Sales, Inc., had in fact sold the aforesaid automobiles to 
completely different purchasers without the knowledge of 
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Grady Motors Corporation and without the knowledge of 
the lending institutions. 

In furtherance of the aforementioned scheme and arti- 
fice to defraud, Leonard Kliegman, on or about April 6, 
1964, made a telephone call from the District of Columbia 
to William Schechter in the State of Maryland, and in the 
course of that telephone call made the following false and 
fraudulent pretenses and representations: 


1. That Leonard Kliegman, acting on behalf of K n K 
Motor Sales, Inc., agreed to sell to Charlie Gordon, 1523 
49th Avenue, Beaver Heights, Maryland, a 1962 Lincoln 
Continental automobile, serial number 2 Y 82 H 427664; 

2. That Charlie Gordon, of the above-stated address, 
agreed to purchase the said automobile and paid $255.00 
cash as a down payment; 

3. That Charlie Gordon, of the above-stated address, 
agreed to pay the remainder of the purchase price of 
said automobile in 30 monthly installments of $128.00 
each, commencing May 25, 1964; 


4. That Charlie Gordon, of the above-stated address, 
agreed to sign 2 conditional sales contract obligating him- 
self to pay for the said automobile as aforesaid if his 
credit were approved; 


Whereas, in truth and in fact, as Leonard Kliegman then 
well knew, the said Charlie Gordon did not at any time 
intend to purchase the aforesaid automobile and did not 
at any time intend to sign a conditional sales contract for 
said vehicle and did not make the said down payment. 


[Count two omitted.] 


/s/ DAVID G. BRESS 
United States Attorney 


Zev. 8. COvERNmENT PRiNTine OFFICE; 1970 303252 652 


IN THE 


UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,329 


LEONARD KLIEGMAN, 
Appellant, 
Vv. 
UNITED STATES OF AMERICA, 
Appellee. 


PETITION FOR REHEARING AND SUGGESTION 
FOR REHEARING EN BANC 


Comes now appellant Leonard Kliegman to respectfully 
request rehearing of this case and to suggest rehearing by 
the Court en banc. Appellant submits that the importance 
of the issue determined by the panel warrants reconsider- 
ation by the entire Court. 


Appellant’s appeal from the District Court judgment was 
based on failure of the trial court to comply with Rule 11. 
Federal Rules of Criminal Procedure. so that appellant's 
Constitutional rights were abridged. The October 23. 1970, 
decision of the panel, affirming the District Court judgment, 
includes this language: 
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This case involves an application of the requirements 
of Rule 11, F.R. Crim. Proc. We are not concemed 
with developing a rule for the future since that has 
been prescribed by McCarthy v. United States, 394 
U.S. 459 (1969). Our concern is whether on the 
facts of this case there has been a denial of justice 
in failure to apply pre-McCarthy requirements. . . - 
We see no error affecting substantial rights. 


This language clearly indicates the panel's belief that dif- 
ferent procedures were Constitutionally permissible before 
April 2, 1969, when McCarthy was decided. The attention 
of the Court is invited to Halliday v. United States, 394 
U.S. 831, 833 (1969), Mr. Justice Harlan’s concurring com- 
ment: 


McCarthy v. United States, ante. p. 459, announced 
no new constitutional or general procedural doctrine. 
That decision, on a matter of first impression in this 
Court, merely interpreted Rule 11 of the Federal Rules 
of Criminal Procedure as amended effective July 1, 
1966, and held that the rule must be strictly applied 
according to its terms. I see no reason why other 
federal prisoners whose pleas were accepted in plain 
violation of the requirements of the amended 
rule should be deprived of the relief accorded 
McCarthy. ... 


And Mr. Justice Black and Mr. Justice Douglas’ dissent lan- 
guage, at p. 835: 


1 do not understand why there should be any dis- 
cussion of the retroactivity of McCarthy v. United 
States, ante, p. 459, a decision of this Court this 

Term interpreting a Federal Rule of Criminal Pro- 
cedure. If the rule’s relevant portions were in full 
force and effect when petitioner’s guilty plea was 
entered in 1954, then it should of course be en- 
forced in this case; if not, the McCarthy decision 
simply has no application here at all... - 


The Government does not dispute that when a defend- 
ant’s guilty plea is not both voluntary and knowing, it has 
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been obtained in violation of due process and is therefore 
void, nor would the Government dispute that a guilty plea 
cannot be truly voluntary unless the defendant possesses 

an understanding of the law in relation to the facts. As the 
Court stated in McCarthy, 


Requiring this examination of the relation between 
the law and the acts the defendant admits having 
committed is designed to ‘protect a defendant who 
is in the position of pleading voluntarily with an 
understanding of the nature of the charge but with- 
out realizing that his conduct does not actually fall 
within the charge.” 


The alleged criminal offense of the defendant occurred in 
1964, culminating in an investigation in early 1965 by the 
Government, and although defendant’s counsel had contact 
with the U.S. Attorney’s office on two or three occasions 
between 1965 and December, 1968, defendant himself was 
under the impression that the matter had been dropped 


until a telephone call from such counsel in December, 1968, 
advising defendant that he should appear in court on Decem- 
ber 19, 1968. On that date, defendant did appear, signed 
a waiver of indictment, entered a plea of guilty to Count I 
of an information of unusual specificity. No inquiry was 
made by the Court relative to circumstances surrounding 
commission of the alleged crime. although defendant was 
informed by the Court of the miximum sentence for vio- 
lation of 18 U.S.C. 1343. The record is devoid of ques- 
tions to the defendant to show he possessed an understand- 
ing of the law in relation to the facts. This fatal error is 
not cured by the Government's allegations now that defend- 
ants’ “record of criminal convictions going back to 1954. ... 
involves relatively sophsiticated financial dealings.” 

Appellant would have the Court en bane reconsider 
whether failure of the trial court to comply with Rule 11, 
Federal Rules of Criminal Procedure. depriving appellant of 
his Constitutional rights, requires remand to the lower court 
to permit withdrawal of the guilty plea, no new Constitu- 
tional principles being enunciated in McCarthy. 
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It is respectfully suggested that the Court’s discretion 
would be appropriately exercised in ordering rehearing 


would be appropriately exercised in ordering rehearing 
en banc of this appeal. 
Respectfully submitted, 


Fred C. Sacks 
1030 Fifteenth Street, N.W. 
Washington, D.C. 20005 


Attorney for Appellant 
CERTIFICATE OF GOOD FAITH 


It is hereby certified that the petition is presented in good 
faith and not for delay. 


Fred C. Sacks 
Attorney for Appellant 


CERTIFICATE OF SERVICE 


I hereby certify that copy of the foregoing Petition has been 
delivered, this day of December, 1970, to the office 
of the U.S. Attorney, U.S. Courthouse, Washington, D.C. 


Fred C. Sacks 


